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Element Six:
Responding to Detected Offenses


Responding to Allegations of Non-Compliance 
Made Concerning the Chief Executive Officer: 
Sample Policy and Procedure

Purpose.

The purpose of this policy is to set forth the procedures used by [Name of Health Center] to respond to information received by the Compliance Officer or the Chair of the Board that alleges that the Chief Executive Officer (“CEO”) is engaging in activity that may be contrary to applicable federal or state law, contrary to any [Name of Health Center] policies and procedure (including the Standards of Conduct or Corporate Compliance Plan), or is a breach of the CEO’s fiduciary duties.

Policy.  
Allegations of non-compliance made against the Chief Executive Officer may have significant consequences for the individual involved as well as for the health center. The unique circumstances involved in the investigation of allegations made against the CEO (as opposed to allegations involving other staff) call for a balanced approach that necessarily requires the Board’s involvement as part of its oversight of the CEO but that also respects the CEO’s day-to-day management of the organization.

Procedure.

1.
Addressing allegations involving the CEO. All allegations of non-compliance involving the [Name of Health Center]’s CEO, whether that involvement is alleged to be direct or indirect, shall be immediately reported to the Chair of the Board. Upon receipt of such information, the Board Chair, in consultation with the Board’s Executive Committee, shall immediately consult with qualified legal counsel to determine whether the report is reasonably credible, if such determination can be made. Unless the allegation is determined by a 2/3 vote of the Executive Committee to lack reasonable credibility, or otherwise be without merit, the Executive Committee, acting on behalf of the Board of Directors, shall appoint qualified legal counsel to conduct a full investigation on behalf of the [Name of Health Center] corporation (not the Board).
A.  Purpose of the investigation 

The purpose of the investigation is to determine whether the CEO has engaged in conduct in which applicable federal or state laws or the requirements of [Name of Health Center]’s grant funding may not have been followed; to assess whether the CEO has breached his or her fiduciary duties; to identify whether the law or any [Name of Health Center] policy and procedure have been knowingly or inadvertently violated; to facilitate the correction of any violations or misconduct; to implement procedures necessary to ensure future compliance; to protect [Name of Health Center]  in the event of civil or criminal enforcement actions; and, to preserve and protect [Name of Health Center]’s assets.

B.  Oversight of the investigation.

The Executive Committee shall exercise oversight of all investigations of allegations made against the CEO. The Board Chair shall provide regular reports on the investigation to the Executive Committee of the Board. The Executive Committee may, at its discretion, provide reports to the full Board on the status of the investigation.
C.  Control of the investigation.

All matters, regardless of whether they allegedly involve the potential for criminal or civil investigations or litigation, risk of other liability exposure, or otherwise involve sensitive matters should be conducted under the direction of or by qualified legal counsel. At all times during the investigation of the CEO, anyone assisting or otherwise involved will function under the direction and control of legal counsel appointed by the Executive Committee.

D.  Investigative process.

Upon receipt of information concerning alleged misconduct, legal counsel, as appropriate, will, at a minimum, take the following actions:

1. Notify the CEO of the nature of the alleged improper conduct and provide him or her with an opportunity to respond to the allegations.

2. Complete a compliance report that includes, if known, the name of the individual who made the report, the date of the report, and a detailed narrative of the concern. Except as provided in Section II(B)., anonymity of the individual who made the report (unless waived in writing) and confidentiality will be maintained.

3. Ensure that the investigation is initiated as soon as reasonably possible but in any event not more than three (3) business days following receipt of the information. The investigation shall include, as applicable, but need not be limited to:

a. Interviews of all persons who may have knowledge of the alleged conduct and a review of the applicable laws, regulations and standards to determine whether or not a violation has occurred.
b. Identification and review of relevant documentation to determine the specific nature and scope of the violation and its frequency, duration and potential financial and/or public relations magnitude.
c. Interviews of persons who appeared to play a role in the suspected activity or conduct. The purpose of the interviews is to determine the facts surrounding the conduct, and may include, but shall not be limited to:

i. The person’s understanding of the applicable laws, rules and standards;
ii. Identification of relevant individuals involved;
iii. Training received by the person; and,

iv. The extent to which the person may have acted knowingly or with reckless disregard or intentional indifference of applicable laws.
d. Preparation of a summary report that:

i. Defines the nature of the alleged misconduct;

ii. Summarizes the investigation process;

iii. Identifies any person who is believed to have acted deliberately or with reckless disregard or intentional indifference of applicable laws,
iv. Assesses the nature and extent of potential civil or criminal liability; and,

v. Estimates the scope of liability exposure (if applicable).

4. Establish a due date for the summary report or otherwise ensure that the investigation is completed in a reasonable and timely fashion to allow for implementation of appropriate disciplinary or corrective action by the Board, if warranted.
5. The investigator or legal counsel, as appropriate, shall provide reports concerning the investigation to the Board Chair and, as requested by the Board Chair, to the Executive Committee of the Board. The Executive Committee may, at its discretion, provide reports concerning the investigation to the full Board.
2.
Organizational response.

A.  Identified misconduct or other non-compliance.
In the event the investigation identifies misconduct or other non-compliance on the part of the CEO, the investigator or legal counsel, as appropriate, shall provide a complete report concerning the investigation to the Board. Thereafter, the Board will undertake the following steps.

1. The Board Chair will, as quickly as possible and through appropriate leadership, direct that any non-compliant practice be halted.

2. The Board Chair will consult with legal counsel and the Executive Committee to determine whether voluntary reporting of the identified misconduct to the appropriate governmental authority is warranted.

3. If applicable, the Board will consider, approve and direct implementation of corrective action to remedy the effects of the misconduct. 


4. If applicable, the Board will consider, approve and initiate appropriate disciplinary action, which may include, but is not limited to, reprimand, demotion, suspension and/or termination of the CEO, in accordance with the terms of the relevant employment contract.

5. Promptly undertake appropriate training and education to prevent a recurrence of the misconduct.

6. Conduct a review of applicable [Name of Health Center] policies and procedures to determine whether revisions or the development of new policies and/or procedures are needed to minimize future risk of noncompliance.
7. Conduct a review of [Name of Health Center]’s Corporate Compliance Program to determine whether the misconduct or potential misconduct was not detected earlier or prevented due to a flaw in the Corporate Compliance Program and, if so, require revisions to the Standards of Conduct, Corporate Compliance Plan and policies and procedures.   

8. Conduct, as appropriate, follow-up monitoring and auditing to ensure effective resolution of the offending practice.

9. Take precautions to safeguard all investigation reports and related documents to prevent unauthorized disclosure.

B.  Unsubstantiated allegations.  
The Executive Committee of the Board, in consultation with legal counsel, may conclude that allegations against the CEO and/or other individuals are unsubstantiated. In that event, the CEO shall be notified of the Executive Committee’s determination and any appropriate action to be taken, including precautions to safeguard all investigation reports and related documents to prevent unauthorized disclosure. If the investigation determines that the allegations made against the CEO by an employee of [Name of Health Center] were not brought in good faith, the Executive Committee shall so inform the CEO of the name of the individual who made the report and recommend appropriate disciplinary action. The Executive Committee may, at its discretion, report the unsubstantiated allegation to the Board.
This policy and procedure shall be periodically reviewed and updated consistent with the requirements and standards established by the Board of Directors and health center management, federal and state laws and regulations, and applicable accrediting and review organizations.
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�	The Authors of these materials include attorneys at the law firm of Feldesman Tucker Leifer Fidell LLP. The sample documents offer general guidance based on federal law and regulations and do not necessarily apply to all health centers under all facts and circumstances. Further, these materials do not replace and are not a substitute for legal advice from qualified legal counsel.


�	Authors’ note:  Using the following sample as a guide, Health Centers should tailor the procedure to reflect their own policies and procedures.
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