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Considerations for Purchase of Services Agreements: Checklist1 
 

 

Provision Required Recommended 

Preliminary Considerations 

 Has the health center conducted an appropriate 

procurement process, in a manner to provide, to the 
maximum extent practicable, open and free 
competition?

2
  

X  

 If not and the procurement is made with federal 

grant dollars, has the health center provided the 
required justification for utilizing sole source 
contracting procedure (i.e., (1) the item is 

available only from a single source; (2) the 
public exigency or emergency for the 
requirement will not permit a delay resulting 

from competitive solicitation; (3) the Federal 
awarding agency or pass-through entity 
expressly authorizes noncompetitive proposals 

in response to a written request from the 
recipient; or  (4) after solicitation of a number 
of sources, competition is determined 

inadequate)? 

 ?

X  

 Has the procurement process otherwise satisfied 

the Department of Health and Human Services’ 
requirements set forth in 45 C.F.R. Part 75?

X  

                                                 
1
  The Authors of these materials include attorneys at the law firm of Feldesman Tucker Leifer Fidell LLP. The 

sample documents offer general guidance based on federal law and regulations and do not necessarily apply to 

all health centers under all facts and circumstances. Further, these materials do not replace, and are not a 

substitute for, legal advice from qualified legal counsel. The items listed in this document are examples of the 

types of provisions that should be included in Purchase of Services Agreements. This list represents the Authors’ 

view of good practices in attempting to meet the requirements of federal law, regulation, and guidance. Items 

listed as recommended may otherwise be required under state law. 
2
  For more on procurement, see Federal procurement requirements: Introductory guidance. 

https://www.healthcentercompliance.com/subscriber/nachc-toolkit/volume-2/1563
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Provision Required Recommended 

 If the contract involves substantive programmatic 

work or the services of a Finance Director, a Medical 
Director or the majority of primary care providers 
(based on the entire health center scope of project, 

including all sites included within the scope), has the 
health center provided sufficient justification for the 
performance of the work by a third party, in terms of 

efficiency and effectiveness of providing services in 
this manner? Has the health center demonstrated the 
following: 

 

 The health center’s mission will be maintained 
and/or expanded? 

X  

 The contract will not impact the health center’s 
compliance with integrity and autonomy 

requirements? 
X  

 The health center will remain accountable to 
the Bureau of Primary Health Care (“BPHC”) 

for the contracted services? 

X  

 The health center has determined that program 
viability is maintained and programmatic 

benefit is derived from the contract? 
Programmatic benefit includes: (1) continued 
or improved access, including increased 

capacity evidenced by additional services 
provided and/or more people served; (2) 
improved expertise including management, 

financial, and/or clinical expertise; (3) 
increased capital including increased working 
capital, improved infrastructure, and/or more 

efficient use of available resources; and/or (4) 
maintained or improved quality of care 
including improved services, as measured 

through patient satisfaction, and/or improved 
care, as measured through improved health 
outcomes. 

X  
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Provision Required Recommended 

 Is the agreement written in clear and unambiguous 

language? 
 X 

Provisions Related to the Scope of Services and Payment
3

 

 Will the contractor enter into a signed, written 

agreement for the services provided? 
X  

 Does the agreement identify the term of the agreement 

and, if so, is the term a minimum of one year? 
X  

 Does the agreement specify all of the goods, items, 
services, donations, etc., to be provided to the health 
center? 

X  

 Does the agreement specify any special conditions 

under which the goods, items, services, donations, 
etc., will be provided? 

 X 

 Does the agreement provide terms and mechanisms for 
billing and payment? 

X  

 If the contractor is providing services to health center 
patients on behalf of the health center, as identified 
under column II of the health center’s approved Form 

5a:  

  

 Does the agreement provide that all patients 

receiving services under the agreement are 
considered patients of the health center? 

X  

 Does the agreement describe how the health 
center will pay and/or bill for the service?

X  

 Does the agreement describe how the health 
center’s policies and procedures, including the 

availability of the sliding fee discount program, 
will apply? 

X  

                                                 
3
  For purposes of this section of the checklist only, a consideration is “required” if it is based on statute or 

regulation, including safe harbor provisions under the Federal Anti-Kickback Statute. For more on information, 

see Fraud and abuse considerations for contracting in the health care industry: Introductory guidance.  

https://www.healthcentercompliance.com/subscriber/nachc-toolkit/volume-2/153
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Provision Required Recommended 

 Does the agreement specify in advance the 

compensation for these services (or a fixed 
methodology by which the compensation will be 
established)? 

X  

 If the services are provided on a periodic, sporadic or 

part-time basis, does the agreement set forth a 
schedule according to which services will be provided 
and specify a compensation method that corresponds 

to the periodic, sporadic or part-time services? 

 X 

 Is the compensation commercially reasonable, 
consistent with fair market value (or, alternatively, 

does the arrangement comply with the requirements of 
the Anti-Kickback Statute Federally-Funded Health 
Center Safe Harbor), and does not vary based on the 

volume or value of referrals or business generated 
(directly or indirectly) between the parties? 

X  

 If the contract is with a health care provider/supplier 

and is below fair market value, is the agreement set 
out in writing and does the arrangement satisfy the 
Anti-Kickback Statute Federally-Funded Health 

Center Safe Harbor, as set forth in 42 C.F.R. 
1001.952(w)?

X  

 Does the agreement specify that the services to be 
performed under the agreement do not involve the 
counseling or promotion of a business arrangement or 

other activity that violates any federal or state law? 

 X 

 Does the agreement prohibit any restriction on the 
health center’s ability to contract with other providers, 
suppliers, and/or vendors? 

X  

 Does the agreement contain a provision stating that 

neither party is under obligation to refer patients or 
business to the other party as a result of this 
agreement? 

X  
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Provision Required Recommended 

 Does the agreement state that the health care 

professionals of each party retain the ability to refer 
based on professional judgment (and patients retain 
the freedom to see whomever they choose)? 

X  

Provisions Related to Monitoring and Oversight of Contracted Services
4
 

 Does the agreement contain affirmative safeguards 
that preserve the authority of the health center’s Board 

of Directors to establish all policies and procedures 
relating to the operation of the health center as 
required under Section 330 of the Public Health 

Service Act (“Section 330”)? 

X  

 If the contractor is providing services to the health 
center or to health center patients on behalf of the 
health center, does the agreement obligate the 

contractor to provide the intended services in 
accordance with: 

 

 Relevant state and federal laws, regulations, 
and policies, including Section 330-related 
requirements? 

X  

 Generally accepted principles and practices?  X 

 Requirements of the health center’s Section 
330 grant and special terms and conditions, as 
applicable? 

X  

                                                 
4
  While the majority of the considerations related to monitoring and oversight are not specifically required by 

statute or regulation, given the health center’s duty to maintain accountability for services provided within its 

approved scope of project as well as for expenditures of all grant funds and related income, the Authors strongly 

urge health center to include the recommended provisions (or similar provisions) in all contracts under which 

contracted providers furnish in-scope services to health center patients and/or the health center organization, or 

are paid for in whole or in part with Section 330 grant funds and/or related program income. 
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Provision Required Recommended 

 The health center’s Compliance Program, and 

applicable policies and procedures established 
by the health center’s Board of Directors, 
including, but not limited to, relevant 

personnel and health care policies, procedures, 
standards, and protocols (e.g., quality 
assurance and performance standards; clinical 

protocols; Standards of Conduct; and provider 
complaint resolution procedures)? 

 X 

 Does the agreement obligate the contractor to assure 
that its personnel providing services on the health 
center’s behalf satisfy the health center’s professional 

qualifications including credentialing and privileging 
requirements for Licensed Independent Practitioners 
and Other Certified or Licensed Health Care 

Practitioners, as set forth in HRSA PIN 2002-22? 

X  

 Does the agreement give the CEO general oversight

 authority over the performance of services by 
contracted personnel? 

 X 

 Does the agreement give the CEO authority to:  

 Approve contracted personnel?  X 

 Determine the work schedules of, and the 

scope of services provided by, contracted 
personnel? 

 X 

 Interpret the health center’s policies and 
procedures, quality assurance and performance 

standards, clinical protocols, Standards of 
Conduct, and provider complaint resolution 
procedures, and their applicability to 

contracted personnel? 

 X 
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Provision Required Recommended 

 Does the agreement give the CEO ultimate authority 

to evaluate the performance of the contracted 
personnel and whether such individuals are compliant 
with the health center’s policies, procedures, 

standards, protocols, and qualifications, and, if 
necessary, to request removal and replacement of such 
personnel if the health center is dissatisfied with 

performance or determines that such individual is non-
compliant? 

 X 

 Does the agreement give the CEO authority to 

suspend performance immediately, and request 
removal and replacement, of contracted personnel if: 

 

 The CEO in good faith determines that the 
actions of the contracted personnel jeopardize 
the health and well-being of patients? 

 X 

 Such personnel fails to maintain required 
licensure? 

X  

 Such personnel fails to remain eligible to 

participate in the Medicare and Medicaid 
programs and other federal health care 
programs? 

X  

 Does the agreement obligate the contractor to notify 

the health center in the event that an action or claim 
has arisen which has resulted or could result in the 
revocation, suspension, or termination of the license or 

necessary certification of any of its personnel 
performing services under the agreement and, if so, 
does the agreement give the health center the right to 

request removal / suspension of such individual until 
such action or claim has been resolved? 

 X 

 If the agreement is with an organization for the 

services of the organization’s personnel, does the 
agreement restrict the other party’s ability to make 
substitutions or delegate the work to another 

individual? 

 X 
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Provision Required Recommended 

 Does the agreement require the contractor to furnish to 

the health center programmatic and/or financial 
reports pertaining to the services provided under the 
agreement, as deemed necessary by the health center 

for monitoring and oversight? 

X  

 Does the agreement require the contractor to retain 
and provide access to such records and reports, in 

accordance with the provisions of 45 C.F.R Part 75? 
X  

Other Provisions 

 Does the agreement contain a confidentiality provision 
that prohibits disclosure of any business, financial or 
other proprietary information, which is directly or 

indirectly related to the health center and obtained as a 
result of services performed under the agreement, 
unless the health center gives prior written 

authorization for the disclosure or the disclosure is 
required by law (consistent with all applicable state 
and federal laws and regulations, as well as the health 

center’s policies, regarding the use and disclosure of 
confidential and proprietary information)? 

 X 

 If the contractor will have access to the health center’s 
protected health information and qualifies as a 

“business associate”, as defined in 45 CFR 160.103, 
have the parties executed a Business Associate 
Agreement?

X  

 Does the agreement contain a confidentiality provision 
prohibiting unauthorized use or disclosure of patient 

information consistent with all applicable federal and 
state laws, including the requirements of the Health 
Insurance Portability and Accountability Act, as well 

as the health center’s policies regarding the 
confidentiality and privacy of patient information? 

X  

 If the agreement includes an option to renew, does it 
condition such renewal on: 
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Provision Required Recommended 

 The satisfaction of the health center with the 

performance of services? 
 X 

 The availability of grant funds, as applicable?  X 

 The successful renegotiation of key terms?  X 

 If the contract is in excess of the simplified acquisition 
threshold currently set for $150,000 and is paid for in 
part or in full using federal grant funds, does the 

agreement address administrative, contractual, or legal 
remedies in instances where the contractors violate or 
breach contract terms, and does it provide sanctions 

and penalties as appropriate?

X  

 If the contract is in excess of $10,000 and is paid for 

in part or in full using federal grant funds, does the 
agreement address termination for cause and for 
convenience by the health center, including the 

manner by which it will be effected and the basis for 
settlement?

X  

 Does the agreement give the health center the right to 
terminate in the event that the contractor materially 

breaches any of the agreement’s terms and conditions? 
 X 

 Does the agreement give the health center the right to 
terminate in the event that the contractor: 

 

 Loses its license or other certifications 
necessary to perform services under the 

agreement? 

X  

 Fails to maintain insurance?  X 

 Is listed on, or becomes listed on, the 

government-wide exclusions in the System for 
Award Management (SAM), the Department of 
Health and Human Services, Office of 

Inspector General (OIG) List of Excluded 
Individuals/Entities (LEIE) and applicable 
state exclusion lists? 

X  
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Provision Required Recommended 

 Does the agreement require that the contractor check 

the SAM, OIG LEIE, and applicable state exclusion 
lists to ensure that neither it, nor its staff furnishing 
services on the health center’s behalf, are listed?  Does 

the agreement require the contractor to immediately 
inform the health center if it becomes aware that either 
it or one of its staff furnishing services on the health 

center’s behalf is listed on an exclusions database.

 X 

 Does the agreement give the health center the right to 
terminate in the event that the health center determines 
that continuation could jeopardize the health, safety 

and/or welfare of the health center’s patients? 

 X 

 Does the agreement permit termination in the event 
that that the Department of Health and Human 
Services terminates, suspends or materially reduces 

the health center’s grant award or fails to approve the 
agreed-upon arrangement for services? 

 X 

 Does the agreement contain a “governing law” 

provision that identifies the applicable federal and 
state laws governing the health center? 

 X 

 Does the agreement identify the independent 
contractor relationship of the parties and appropriately 

allocate the parties’ obligations with respect to 
insurance and/or indemnification?  Note: FTCA does 
not cover indemnification of third parties. 

 X 

 Does the agreement contain a provision that identifies 
the federal laws with which the other party must 

comply, which may vary depending on the 
procurement fee amount, such as the Clean Air Act, 
the Byrd Anti-Lobbying Amendment, and Rights to 

Inventions Made Under a Contract or Agreement, in 
accordance with 45 C.F.R. Part 75 Appendix II? 

X  

 


